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I 
	
MEMORANDUM OF POINTS AND AUTHORITIES 
2 II. 	 INTRODUCTION 
Plaintiff JAMES DEMETRIADES ("Demetriades") has filed a lawsuit for a public 
I injunction against Defendant YELP, INC. ("Yelp") seeking to enjoin Yelp from engaging in false 
I and misleading advertising about their review filter. Defendant has filed an Anti-SLAPP Motion 
I seeking to strike Plaintiff’s Complaint and First Amended Complaint ("FAC"). As this action was 
(filed for the public benefit, Plaintiff’s claims are exempt from the provisions of the Anti-SLAPP. 
Further, the statements which are sought to be enjoined are classic commercial speech which are 
9 not protected by the Anti-SLAPP statute. Accordingly, there is simply no legal basis for 
10 Defendant to have brought the instant motion, and same must be denied. 
11 II. STATEMENT OF FACTS 
12 	 A. 	 YELP’S BUSINESS ACTIVITIES 
13 	 Yelp is a publicly traded company with a market capitalization of $1.19 billion dollars. 
14 (See Declaration ("Dec.") of David N. Tarlow ("Tarlow") ¶ 5, Exhibit C). Yelp’s main business is 
15 the operation of its website (the "Website"). The way Yelp generates revenue is through the sale 
16 of advertising packages to businesses, which advertisements are displayed on the Website 
17 I (hereinafter "Yelp Ads"). (Declaration of Vince Sollitto ("Sollitto Dec."), page 4, lines 8-9). 
18 1 Specifically, Yelp Ads are displayed above search results on the Website and on the Yelp business 
19 profile pages of businesses profiled on Yelp that do not pay to advertise on Yelp. (Sollitto Dec. ¶ 
20 16). In first three quarters of the year 2012, Yelp had gross revenues of $96.4 million dollars 
21 through the sale of such advertising to businesses. (Tarlow Dec. ¶ 8, Ex. I). 
22 	 B. THE YELP WEBSITE 
23 	 In order to attract Website users ("Users") to view the paid advertisements, the Website 
24 serves as a free social media website. To that end, the Website permits Users to: 1) create a 
25 II personal profile for themselves; 2) post their own pictures; 3) become friends with other Users of 
26 the Website; and 4) message other Users. (Tarlow Dec. ¶ 9). The Website also provides a free 
27 search engine to Users. (Sollitto Dec., page 4, lines 5-9). The Website also permits Users with 
28 11 Yelp accounts to post reviews of local businesses on each businesses’ profile page. 
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C. THE YELP FILTER 
There are multiple websites on the internet which allow users to post reviews of 
businesses, such as Yelp, TripAdvisor, Yahoo! Local, Angle’s List and ThinkLocal to name but a 
few. (Tarlow Dec. ¶ 10). Yelp represents the fact that its reviews are more trustworthy than those 
other websites, and infers that its Website is better than the websites of its competitors through 
print on the Website, and a video (the "Video") posted by Yelp on the Website and on Youlube. 
Yelp represents and implies that what makes Yelp’s Website better than those other websites is 
that Yelp has constructed, operates and continually works to improve a filtering process ("filter") 
that takes the reviews that are the most trustworthy and from the most established sources and 
displays them on each businesses’ profile page, which keeps the less trustworthy reviews out. 
Yelp then states that "Yelp has an automated filter that suppresses a small portion of reviews - it 
targets those suspicious ones you see on other sites." Indeed, Yelp then makes the following 
factual statements about its filter on the Video: 
a. "Yelp uses the filter to give consumers the most trusted reviews." 
b. "All reviews that live on people’s profile pages go through a remarkable filtering 
process that takes the reviews that are the most trustworthy and from the most 
established sources and displays them on the business page. This keeps less trustworthy 
reviews out so that when it comes time to make a decision you can make that using 
information and insights that are actually helpful." 
C. 	 "Rest assured that our engineers are working to make sure that whatever is up there 
is the most unbiased and accurate information you will be able to find about local 
businesses." 
d. 	 "Yelp is always working to do as good ajob as possible on a very complicated 
task- only showing the most trustworthy and useful content out there." 
(Demetriades Dec. ¶ 10). 
Yelp makes these representations about its filter in order to attract more Users to use the 
Website. Yelp then uses the number of Users (currently 84 million) as bait to attract businesses to 
advertise with Yelp (Tarlow Dec. ¶ 7, Ex. E). Pointedly, on the Video’s webpage on YouTube, 
Yelp states "One of the most common questions we receive from the business communiT has to 
do with our review filter. This video examines the purpose and history of the filter." (Tarlow 
Dec. ¶ 5, Ex. C). Clearly, this posting is on YouTube to communicate directly to the business 
community the fact that Yelp engages in conduct intended to insure that reviews on the Website 
are more trustworthy, unbiased and accurate than those of other websites, and in turn, more people 
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1 have reason to use Yelp instead of its competitors, in order to induce those businesses to advertise 
2 though Yelp. Moreover, the Video is animated and entertaining, and appears to be a commercial 
3 I boasting about the virtues of Yelp. 
4 
	 The Video is not posted on Yelp merely to "contribute to the ongoing dialogue about the 
5 integrity of online reviews in general, and Yelp’s attempt to combat the problem through its 
6 review filter," as claimed in hypocritical fashion in Yelp’s declaration of Vince Sollitto. The 
7 reason same is hypocritical is that while YouTube allows persons posting videos to permit viewers 
8 of videos to post "comments," Yelp specifically disabled the "comments" function with respect to 
9 the Video, thereby precluding viewers from entering into any dialogue on the YouTube website 
10 regarding online. (Tarlow Dec. ¶ 5, Ex. Q. There is also no place for viewers to comment on the 
11 Video’s webpage on the Website. 
12 
	 D. PLAINTIFF JAMES DEMETRIADES 
13 
	 Dernetriades is the trustee and trustor of the James T. Dernetriades Family Trust UTD 
14 I 3/15/1996, a revocable trust. Demetriades is the sole manager, member and interest holder of 
15 Multiversal Enterprises Mammoth Properties, LLC ("Multiversal"). Multiversal owns three 
16 restaurants in Mammoth Lakes, California- Rafters, Red Lantern and Jimmy’s Taverna. 
17 Demetriades controls the day to day operations of the three restaurants. (Demetriades Dec. 4-6). 
18 
	 In or about June of 2011 and January of 2012, Demetriades instructed Jack Carter 
19 I ("Carter"), the restaurant manager of Rafters, to purchase advertising packages from Yelp for 
20 Rafters. On both occasions, Carter paid Yelp’s advertising fees using a Multiversal issued credit 
21 card bearing Carter’s name, which charges were paid by Multiversal, not Carter. As Demetriades 
22 owns all of the interests in Multiversal, a limited liability company, all profits and losses of the 
23 company are passed through to him. Accordingly, these payments denied Plaintiff monies to 
24 which he was necessarily entitled. (Demetriades Dec. ¶ 7 and 9, Carter Dec. ¶ 3-4). 
25 
	 One of the reasons that Demetriades caused Rafters and the Red Lantern to purchase 
26 advertising on the Yelp Website were the statements made in print on the Website and in the 
27 Video concerning the filter (Demetriades Dec. ¶ 10). However, after causing Rafters and Red 
28 Lantern to purchase advertising services from Yelp, Demetriades witnessed behavior with respect 
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1 to the Website which caused him to seriously doubt the veracity of Yelp’s representations 
2 concerning the filter. Specifically, Demetriades noticed that while Rafters had received 
3 approximately 102 reviews, that 50 of these reviews had been filtered. (Dernetriades Dec. ¶ 12, 
4 Ex. A). This certainly was not a small portion of the reviews for Rafters, but nearly half. 
5 Currently more than half of Rafters reviews are filtered. Moreover, Rafters received a negative 
6 review from a Yelp user who made false statements about the restaurant. This reviewer also 
7 happened to state on his own Yelp Profile page "Most Recent Discovery. The owner of Rafters 
81 and Red Lantern in Mammoth is a totally clueless prick". (Demetriades Dec. ¶ 13, Exs. A and D). 
91 This review which contained false information from a clearly biased reviewer was reported to 
10 Yelp, yet neither Yelp, its engineers nor the Yelp filter caught this review and filtered it due to 
11 reviewer bias or untrustworthiness. This demonstrated to Demetriades that the Yelp’s engineers 
12 were not working to make sure that whatever is on the Website is the most unbiased and accurate 
13 information you will be able to find about local businesses, nor was Yelp only showing the most 
14 trustworthy and useful content out there. Further, even after Demetriades reported the review to 
15 Yelp, the Yelp filter did not suppress the review. Had Demetriades known that the statements 
16 were false and misleading at the time he instructed Carter to purchase advertising packages from 
17 Yelp, he never would have given Carter that instruction. (Demetriades Dec. ¶ 16). 
18 	 Accordingly, Plaintiff filed the instant action against Yelp for Untrue or Misleading 
19 Advertising and Unfair Competition. The only remedy sought by Plaintiff in this action is a public 
20 injunction enjoining Yelp from, among other things, engaging in acts of false advertising (Request 
21 For Judicial Notice Ex. A, Page 5, lines 22-28). Yelp has now challenged this lawsuit, claiming 
22 that it is a Strategic Lawsuit Against Public Participation ("SLAPP"). This lawsuit is not a SLAPP 
23 as it only seeks to curb false and misleading commercial speech, for the benefit of the public, all of 
24 which is exempt from the Anti-SLAPP statute. 
25 III. ARGUMENT 
26 	 A. THE ANTI-SLAPP STATUTE ONLY APPLIES TO NON-COMMERCIAL 
27 
	 SPEECH CASES WHICH HAVE NO MERIT. 
28 	 The California Legislature enacted C. C. P. §425.16 to expeditiously resolve 
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1 ’nonmeritorious litigation meant to chill the valid exercise of the constitutional rights of freedom 
2 of speech and petition in connection with a public i ssue.  Sipple v. Foundation for Nat. Progress 
3 (1999) 71 Cal.App.4th 226, 235, 83 Cal.Rptr.2d 677. The strategic lawsuit against public 
4 participation is generally brought to obtain an economic advantage over the defendant, not to 
5 vindicate a legally cognizable right of the plaintiff. Kajima Engineering & Construction, Inc. v. 
6 City ofLos Angeles (2002)95 Cal.App.4th 921, 927, 116 Cal.Rptr.2d 187. "SLAPP plaintiffs do 
7 not intend to win their suits. . . .Rather, these suits are filed solely to delay, distract, and punish 
El citizens who have exercised their political rights." Id. 
9 
	 In determining an Anti-SLAPP motion, Courts must conduct a two prong analysis. 
10 Initially, the Court must determine whether the Defendant has made a showing that his activities 
11 are protected under C. C. P. § 425.16. "If the court finds such a showing has been made, it must 
12 then consider whether the plaintiff demonstrated a probability of prevailing on the claim. . Only a 
13 cause of action that satisfies both prongs of the anti..SLAPP statute---i.e. that it arises from 
14 protected speech or petitioning and lacks even minimal merit --- is a SLAPP, subject to being 
15 stricken." (Emphasis added). Nygarc1 Inc. v. Uusi-Kerrula, (2008) 159 Cal. App. 4th 1027, 1035. 
16 C.C.P. § 425(b)(1)(3). 
17 
	
"[T]he plaintiffs burden of establishing a probability of prevailing is not high: We do not 
18 I weigh credibility, nor do we evaluate the weight of the evidence. Instead, we accept as true all 
19 evidence favorable to the plaintiff and assess the defendants evidence only to determine if it 
20 defeats the plaintiffs submission as a matter of law. Only a cause of action that lacks ’even 
21 minimal merit’ constitutes a SLAPP." (Emphasis added). Overstock, corn v. Grandient Analytics, 
22 Inc., 151 Cal. App.4 t1 688, 699-700. 
23 	 Defendant has a market capitalization worth over a billion dollars. Clearly, this lawsuit 
24 has not been brought to obtain any economic advantage over Yelp. Moreover, the claims made in 
25 this lawsuit against Yelp are brought for the public’s interest for false and misleading commercial 
26 speech, which is not protected by the Anti-SLAPP statute. 
27 
	
1. 	 The Complaint Arises from Commercial Speech, Which Is Not Protected 
28 
	 Activity. 
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Lawsuits such as this arising from speech of the Defendant which is commercial in nature 
is specifically exempted from the protections of the Anti-SLAPP Statute. Specifically, C. C. P. § 
425.17(c), titled "When Provisions of § 425.16 Inapplicable" states as follows: 
Section 425.16 does not apply to any cause 01 action brougnt against a person 
primarily engaged in the business of selling or leasing goods or services, ...arising  
from any statement or conduct by that person if both of the following conditions exist: (1) 
The statement or conduct consists of representations of fact about that person’s or a 
business competitor’s operations, goods or services, that is made for the purpose of 
obtaining approval for, promoting, or securing sales or leases of, or commercial 
transactions in, the person’s goods or services, or the statement or conduct was made 
in the course of delivering the person’s goods or services. (2) The intended audience 
is an actual or potential buyer or customer, or a person likely to repeat the statement to, 
or otherwise influence, an actual or potential customer.... (Emphasis added). 
First, the instant lawsuit is against Yelp, a company primarily engaged in the business of 
selling advertising services to businesses which advertise on the Website. 
Second, this lawsuit arises out of five sets of direct statements of fact about Yelp’s 
operations and services which Yelp makes about itself on the Website The first set of actionable 
statements on the Yelp website that is the subject of this lawsuit is that "Yelp has an automated 
filter that suppresses a small portion of reviews - it targets those suspicious ones you see on other 
sites." That Yelp: 1) has an automated review filter on the Website; 2) which suppresses a small 
portion of reviews; and 3) targets the suspicious reviews that you see on other websites- are 
statements of fact about Yelp’s and its competitors’ operations and services. The second 
actionable statement upon which this lawsuit is based is found in the Video, whereby Yelp states 
that: "Yelp uses the filter to give consumers the most trusted reviews." This is a representation 
of fact which Yelp makes about the operation, existence and intent of Yelp’s automated review 
filter. The third set of actionable statements are that "[a]ll reviews that live on people’s profile 
pages go through a remarkable filtering process that takes the reviews that are the most 
trustworthy and from the most established sources and displays them on the business page. 
This keeps less trustworthy reviews out so that when it comes time to make a decision you can 
make that using information and insights that are actually helpful." That Yelp utilizes a filtering 
process that: 1) takes the reviews that are the most trustworthy and displays them on the business 
page; 2) utilizes a filtering process that takes the reviews that are from the most established 
967013:1728352.1 
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1 sources and displays them on the business page; and 3) keeps less trustworthy reviews out- are 
2 statements of fact about the operations and services of the Website. The fourth actionable 
3 statement made by Yelp is found on the Video whereby Yelp states "Rest assured that our 
4 engineers are working to make sure that whatever is up there is the most unbiased and accurate 
5 I information you will be able to find about local businesses." Again, this statement is a statement 
6 , of fact regarding the operations of the Yelp Website, namely, that engineers are working to make 
7 sure that the reviews that are posted on the Website are "unbiased" and include "accurate 
8 information." Moreover, this statement also gives color and definition to a term used by Yelp in 
9 the video- Trustworthy. It is clear from watching the Video in full context that a "trustworthy" 
10 review is one that is "unbiased" and conveys "accurate information." The fifth and final 
11 actionable statement of fact which is found in the Video is that "Yelp is always working to do as 
12 good ajob as possible on a very complicated task- only showing the most trustworthy and useful 
13 content out there." This is a statement of fact about Yelp’s operations, in that the company is 
14 working to only show Users trustworthy and useful content on the Website. 
15 	 Third, each of the aforementioned statements are made for the purpose of promoting the 
16 advertising services offered by Yelp to businesses in the hopes that they will advertise on the 
17 Website, as well as during the delivery of advertising services to Yelp’s customers. This can 
18 readily be seen by accessing the Yelp Website. Specifically, at the bottom of the Website’s first 
19 screen page under the heading "Help" is a link to "Advertise." When one clicks on the 
20 "Advertise" link, they are taken to a screen called "Advertising Opportunities for Any Size 
21 Business" where Yelp promotes its advertising by stating that it has over 84 million unique 
22 monthly visitors. From there, a business can click on a button called "Local Business Owner" 
23 where they are taken to a screen called "Yelp for Business Owners, Support Center." This page is 
24 an advertisement for Yelp’s Ads. On the left hand side of this advertisement page are several links 
25 for business owners which they can click on to receive information about Yelp which can be used 
26 in deciding whether to advertise with Yelp. For example, there are several different links with the 
27 following titles: "What is Yelp?," "Unlocking a Business Account," "Using a Business Account," 
28 "Advertising on Yelp" and "Common Questions." (Tarlow Dec. ¶ 7). If one were to click on 
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"Common Questions" the second question is "Why does Yelp have a review filter?" And if one 
were to click on that question, a link to the Video pops up so that the person accessing same to 
purchase advertising can view the video first. Clearly, the video is used by Yelp in the Yelp for 
Business Owners Page to assist it in the sales of advertising to businesses. 
Further, on YouTube where Yelp posted the Video, Yelp states "One of the most common 
questions we receive from the business community has to do with our review filter. This video 
examines the history and purpose of the filter," demonstrating that the Video was posted for 
Yelp’s customers and potential customers, the business community. 
Fourth, the audience for the Yelp statements and the Video are actual and potential 
I customers- the business community and those who inquire about advertising on the Yelp Website 
by clicking on the "Advertise" link. 
Based upon all of the foregoing reasons, it is crystal clear that the speech which is the 
I subject of Plaintiffs claims is commercial speech and expressly exempted from the provisions of 
the Anti-SLAPP statute C.C.P. § 425.16, i.e. it is not protected speech. This fact is conceded by 
Yelp in their argument that the actionable statements are really just "mere puffing." Puffing is 
commercial speech as, pursuant to Black’s Lrni’ Dictionary, it is defined as "The expression of an 
exaggerated opinion - as opposed to a factual misrepresentation - with the intent to sell a 
good or service." (Emphasis added). 
2. 	 The Complaint and First Amended Complaint Were Brought Solely In the 
Public Interest And Are Exempt From Attack Under the Anti-SLAPP Statute. 
C.C.P. § 425.17(b) states: 
"Section 425.16 does not apply to any action brought solely in the public interest or on 
behalf of the general public if all of the following conditions exist: (1) The plaintiff does 
not seek any relief greater than or different from the relief sought for the general public or 
a class of which the plaintiff is a member. A claim for attorneys fees, costs, or penalties 
does not constitute greater or different relief for purposes of this subdivision. (2) The 
action, if successful, would enforce an important right affecting the public interest, and 
would confer a significant benefit, whether pecuniary or nonpecuniary, on the general 
public or a large class of persons. (3) Private enforcement is necessary and places a 
disproportionate financial burden on the plaintiff in relation to the plaintiffs stake in the 
matter. 
To determine whether a lawsuit meets the public interest requirements of Section 
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1 425.17(b) "we rely on the allegations of the complaint because the public interest exception is a 
2 threshold issue based on the nature of the allegations and scope of relief sought in the prayer." 
3 People ex rel. Strathrnann v. Acacia Research Corp., (2012) 210 Cal.App.4th 487, 499. 
4 
	 The instant action is exempted under Section 425.17(b) as it has been brought solely in the 
5 public interest and on behalf of the general public. First, Plaintiff does not seek any relief 
6 different front the relief sought for the general public or a class in which Plaintiff is a member. In 
7 fact the only relief that Plaintiff has sought is a public injunction which will be afforded to the 
8 entire general public. Second, this action, if successful, will enforce an important right and confer 
9 a significant benefit upon the public. Specifically, Plaintiff has sought only to put an end to 
10 Defendant’s acts of engaging in false and misleading advertising and unfair competition. The 
11 public has a right not to be given false commercial information or defrauded. The California 
12 Legislature has determined that stopping false and misleading advertising is important in 
13 California, and has enacted California Business and Professions Code § 17500 specifically to 
14 declare the false and misleading advertising is unlawful, and California Business and Professions 
15 Code § 17204 which allows members of the public to pursue relief against those who employ 
16 unfair business practices, such as unlawful and misleading advertising. Thus, stopping unlawful 
17 false and misleading advertising confers a significant benefit upon the general public. Third, 
18 private enforcement is necessary because neither the Attorney General nor any other law 
19 enforcement department has intervened to prosecute this action. See Id. at 504. (private 
20 enforcement necessary where Attorney General did not intervene to prosecute action.) 
21 
	 For all of the foregoing reasons, the instant action is exempt from the Anti-SLAPP statute. 
22 	 B. IF A SECOND PRONG ANALYSIS IS NECESSARY, PLAINTIFF CAN 
23 	 ESTABLISH THE PROBABILITY THAT HE WILL PREVAIL IN THIS 
24 	 LAWSUIT. 
25 	 1. 	 Plaintiff Has Sustained an Economic Injury In Fact. 
26 	 Pursuant to California Business and Professions Code § 17204 actions for relief for false 
27 and misleading advertising and unfair competition can be prosecuted by "a person who has 
28 suffered injury in fact and has lost money or property as a result of the unfair competition." In 
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1 order to have standing to bring a claim for unfair competition in California, the Plaintiff must be 
2 one who has sustained an injury in fact. "Notably, lost money or property- economic injury- is 
3 itself a classic form of injury in fact." Kwikset Corp. v. Superior Court, 51 Cal. 0i  310, 323 
4 (2011). "A plaintiff suffers an injury in fact for purposes of standing under the UCL when he or 
5 she has: (1) expended money due to defendant’s acts of unfair competition; (2) lost money or 
6 property; or (3) been denied money to which he or she has a cognizable claim." (Citations 
7 omitted). Hallv. Time, Inc., 158 Cal. App.4th  847, 854-855 (2008). 
8 	 "[A]n LLC is a pass-through entity for tax purposes, akin to a partnership or S-corporation 
9 (but without certain other limits placed on S-corporations). Profits are not taxed at the entity level 
10 but are instead passed through to members and taxed on an individual basis, thus avoiding the 
11 double-taxation aspect of a C-corporation." Northwest Energetic Services, LLC v. California 
12 Franchise Tax Bd., 159 Cal.App.4th 841, 71 Cal.Rptr.3d 642 (2008). Plaintiff is the sole member 
13 and manager of Multiversal, the owner of Rafters, a limited liability company. Thus, all profits 
14 and losses of Multiversal are passed through to directly to Demetriades. Dernetriades caused 
15 Multiversal to expend money to advertise on the Website due to Defendant’s false and misleading 
16 advertising. Those advertising expenses were deducted directly from the revenues of the company 
17 and passed through to Demetriades as a matter of law. Accordingly, Demetriades personally, has 
18 lost and been denied those monies paid to Yelp which would have been passed throigh to him as 
19 profits. 
20 	 Defendant claims that the language in the Promotional Services Terms and Conditions 
21 Agreement between Yelp and Rafters for advertising which states that that "[y]ou understand that 
22 while Yelp uses filtering software to identify potentially less reliable reviews, the software may 
23 sometimes suppress perfectly legitimate reviews on the one hand, and fail to detect illegitimate 
24 reviews on the other" acts as a bar Plaintiffs claims that he has been misled. This argument is 
25 severely misplaced because Plaintiff does not allege anywhere in the Complaint or FAC that the 
26 false or misleading advertising consists of statements that the filtering process does not ever 
27 suppress legitimate reviews or fails to detect illegitimate reviews. Rather, in the Complaint, 
28 Plaintiff alleges 5 distinct misrepresentations or sets of misrepresentations (discussed at length 
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1 above) which he believes were made by Yelp, none of which claim that Yelp has represented that 
2 its filter is perfect. 
3 	 Further, Defendant argues that Plaintiff is prohibited from offering extrinsic evidence to 
4 contradict the terms of the Agreement. Again, this argument is misplaced. As set forth above, the 
5 statements which are alleged to be false and misleading in the Complaint are different from the 
6 disclosures made in the Agreement, and accordingly, do not contradict same. 
7 
	 2. 	 CDA § 230 Is Completely Inapplicable In This Matter As Plaintiff Has Not 
8 	 Sued Yelp for Statements Made By A Third Party Information Content 
9 	 Provider. 
10 	 Pursuant to the Communications Decency Act ("CDA") 47 U.S.C. 230(c)(1) "[n] 
11 provider of an interactive computer service shall be treated as the publisher or speaker of any 
12 information provided by another information content provider." 
13 	 "Claims of misrepresentation, false advertising or other causes of action based not on 
14 I Yelp’s publishing conduct but on its representations regarding such conduct would not be 
15 immunized under the [Communications Decency Act, 47 U.S.C. § 230(c)(1)." XCentric Ventures, 
16 LLC v. Borodkin, 2012 WL 5465000 (2012 D. Arizona) (Quoting Levitt v. Yelp, 2011 \VL 507526 
17 (2012 N.D. Cal). 
18 	 In this matter, Plaintiff has not alleged any claims against Yelp arising out of any acts of 
19 any third party information content provider in making statements, representations or providing 
20 information. All claims against Yelp in this matter arise from false and misleading statements that 
21 Yelp has made about itself on the Website. Accordingly, the CDA does not provide any immunity 
22 to Yelp for the claims asserted against it here and is entirely inapplicable. 
23 	 Moreover, Defendant argues that Plaintiff is barred by Section 230 from seeking a public 
24 injunction enjoining Yelp from filtering. Whether or not that argument has merit is irrelevant on 
25 this AntiSLAPP motion, because it does not justify striking Plaintiffs entire First Amended 
26 Complaint. Plaintiff does not merely seek to enjoin Yelp’s filtering activity by way of public 
27 injunction, but it also seeks to enjoin Yelp from making false or misleading statements about its 
28 operations as they pertain to the filter. (Request for Judicial Notice, Ex. A). This activity which is 
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1 sought to be enjoined has no correlation at all to the posting of content on the Yelp website from 
2 any third party content provider. Accordingly, this claim for relief is not subject to Section 230. 
3 	 3. 	 Yelp’s Statements Are Actionable As They Convey Statements of Fact, and 
4 	 Not Opinion. 
5 	 Yelp has conceded that the only issue to be addressed on this Anti-SLAPP Motion is 
6 I whether the statements which Plaintiff claims are false and misleading constitute statements of 
7 fact rather than opinions, and not whether the statements are true or not. (Tarlow Dec., ¶ 3-4). 
8 Accordingly, the only issue which will be addressed is whether the actionable statements are 
9 statements of fact or opinion, and not whether or not same are true or false. 
10 	 "[A] false statement of fact, whether expressly stated or implied from an expression of 
11 opinion, is actionable. The key is not parsing whether a published statement is fact or opinion, but 
12 ’whether a reasonable fact finder could conclude the published statement declares or implies a 
13 provably false assertion of fact." Overstock. corn, (2007) 151 Cal. App. 0h  688, 701, 61 Cal. 
14 Rptr.3d 29. See Milkovich v. Lorain Journal Co., (1990) 497 U.S. 1, 19, 110 S. Ct. 2695, 111 
15 L.Ed. 2d 1. "Even where the speaker states facts upon which he or she bases an opinion, if the 
16 facts are incorrect or incomplete, or if the speaker’s assessment of them are erroneous, the 
17 statement can still imply an actionable statement." (Emphasis added). Overstock, corn, (2007) 151 
18 Cal. App. 4t11 688, 705, 61 Cal. Rptr.3d 29. See Milkovich v. Lorain Journal Co., (1990) 497 U.S. 
19 1, 18-19, 110 S. Ct. 2695, 111 L.Ed. 2d 1. The false and misleading statements of Yelp can be 
20 proven false, and accordingly, are not statements of opinion. 
21 	 First, Yelp’s statement on the website that "Yelp uses the filter to give customers the most 
22 trusted reviews" declares an assertion of fact capable of being proven false, not merely an opinion. 
23 For starters, while it is not disputed that reviews are segregated onto "unfiltered" review screens 
24 and "filtered" review screens, whether Yelp actually uses a technological filtering process to 
25 perform that segregation is a statement declaring a fact which may be proven to be untrue. 
26 Moreover, whether the purpose of filter is to give customers the most trusted reviews as opposed 
27 to the most entertaining reviews, or the most shocking reviews or the most comedic reviews is also 
28 a statement that declares an assertion of fact which can be proven false by examining the 
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technology (if any) employed in programming or constructing the filter to see if it actually even 
has the capability to determine which reviews are trustworthy, unbiased and accurate, etc. 
Second, Yelp’s statement on the Website that "All reviews that live on people’s profile 
pages go through a remarkable filtering process that takes the reviews that are the most 
trustworthy and from the most established sources and displays them on the business page. 
This keeps less trustworthy reviews out so that when it comes time to make a decision you can 
make that using information and insights that are actually helpful" is capable of being proven 
false. Again, whether the reviews ever go through a filtering process is a question of fact, let 
alone whether that filtering system somehow distinguishes between established or unreliable. 
Moreover, Yelp’s declaration that it "keeps less trustworthy reviews out" is a declaration of a fact 
which is capable of being proven or disproven by testing whether the alleged filtering process is 
programmed or constructed in such a manner intended to keep less trustworthy or false reviews off 
of the unfiltered portion of the Website, or whether Yelp keeps less trustworthy, false or biased 
reviews off of the unfiltered portion of the website, or whether Yelp even attempts to distinguish 
between established or unreliable sources. The only portion of the statement which is clearly an 
opinion is that Yelp’s filtering process is "remarkable." 
Third, Yelp’s statement that "our engineers are working to make sure that whatever is up 
there is the most unbiased and accurate information you will be able to find about local 
businesses" is again, not a statement of opinion. Rather, the statement declares or implies a 
statement of fact that can be proven false based upon the technology that is being created (or not 
created) by Yelp’s engineers, the criteria being used by the engineers to determine what 
information is biased versus unbiased, and the criteria used by the engineers to determine which 
information is accurate versus inaccurate. 
Fourth, Yelp’s statement that it is "always working to do as good ajob as possible on a 
I very complicated task- only showing the most trustworthy and useful content out there" is a 
declaration of fact capable of being proven false. Specifically, it can be shown that Yelp is not 
performing specific tasks in order to determine what is trustworthy and useful and what is not, 
based upon the actual activities being performed by Yelp as well as the criteria, if any, used by 
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Yelp to determine if something is trustworthy. 
Fifth, Yelp’s statement that it "has an automated filter that suppresses a small portion of 
reviews - it targets those suspicious ones you see on other sites" declares assertions of fact which 
can be proven false. Specifically, it can ultimately be determined what percentage of reviews are 
filtered. If the total number of filtered reviews are substantial, then the assertion is false. In fact, 
I for Rafters and Red Lantern, more than half of their reviews are filtered, which strongly suggests 
that the statement is false. Moreover, the fact that Yelp targets the suspicious reviews that "you 
see on other sites" also declares an assertion of fact which can be proven false by a review of the 
acts Yelp takes to allegedly target suspicious reviews, as well as the criteria Yelp uses, if any, to 
determine whether a review is "suspicious." 
Accordingly, none of the aforementioned statements constitute opinions. All of said 
statements declare or imply assertions of fact which can be proven false. Accordingly, the Anti-
SLAPP Motion on this ground should be denied. 
Finally, the authorities that Yelp relies upon to suggest that Demetriades’ Complaint for 
I false and misleading advertising is based only upon non-actionable opinions are all irrelevant to 
this Anti-SLAPP Motion. Pointedly, each of the cases relied upon by Yelp are cases where the 
Defendant was sued for making representations in a commercial context where the Court found 
that the statements were tantamount to "puffery." However, none of those cases involved a 
ruling by the Court on an Anti-SLAPP Motion. The reason for that is because commercial 
speech. including Duffel-v. is exempted by the Anti-SLAPP statute and is not deemed 
protected speech. Moreover, Plaintiff has looked for cases where a Defendant filed an Anti-
SLAPP motion because a Plaintiff improperly sued it for making statements which amounted to 
"puffery" but has been unable to find a single reported case on point, presumably because cases of 
puffery involve commercial speech, which is expressly exempted by the Anti-SLAPP statute. 
4. 	 Even If the Court Finds that Yelp’s Statements Might Somehow Be Viewed as 
Statements of Opinion If Made By A Non-Expert, Same Are Still Actionable as 
Yelp Has Held Itself Out As An Expert With Respect to Its Review Filter. 
In the event that this Court somehow rules that the false and misleading statements detailed 
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1 in the Complaint would be opinions if made by a non-expert, and not statements of fact, they are 
2 nevertheless actionable given Yelp’s self-proclaimed expertise in having its engineers create and 
3 improve the alleged filter. Yelp’s own description of the Website clearly conveys that what sets it 
4 apart from other business ratings websites is that it has a filter which discerns between trustworthy 
5 reviews, less trustworthy reviews, suspicious reviews, reliable and established sources and 
6 unreliable and non-established sources, that it employs engineers who are always working to 
7 improve the filter, and that Yelp is always working to make sure that the filter brings the consumer 
8 only the most trustworthy, unbiased and accurate reviews out there while targeting suspicious 
9 reviews. Yelp does not explain to the Users how its filter actually works though. In short, Yelp 
10 and its "engineers" are in a position of superior knowledge to the public to know what its filter 
11 actually does or does not do, how Yelp’s filter does or does not perform its functions and what 
12 measures Yelp has actually taken (or not) to construct its filter. It is black letter law that these 
13 statements of Yelp are not merely opinions, but actionable representations of fact. See Harazim V. 
14 Lynarn, 267 Cal.App.2d 127, 131(1968) ("...misrepresentations of opinion are actionable when 
15 the declarant holds himself out to be specially qualified. ’Thus when one of the parties possesses, 
16 or assumes to possess, superior knowledge or special information regarding the subject matter of 
17 the representation, and the other party is so situated that he may reasonably rely upon such 
18 supposed superior knowledge or special information, a representation made by the party 
19 possessing or assuming to possess such knowledge or information, though it might be regarded as 
20 but the expression of an opinion if made by any other person, is not excused if it be false.") See 
21 also Seeger v. Odell (1941) 18 Cal.2d 409, 414-415. 
22 
	 As Yelp holds itself out to be in a position of superior knowledge with respect to the 
23 alleged filter, it cannot seek immunity from the false and misleading advertising and unfair 
24 competition claims on the basis that its statements are merely opinions. 
25 IV. CONCLUSION 
26 
	 Based upon the foregoing, it is respectfully requested that the instant motion be denied. 
27 
28 
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DATED: January 9, 2013 ERVIN COHEN & JESSUP LLP 
Robert M. Waxman 
David N. Tarlow 
-D By: 	 _______ 
15-avid N. Tarlow 
Attorneys for Plaintiff JAMES DEMETRIADES, 
an individual 
9670.13:1728352.1 
OPPOSITION TO ANTI-SLAPP MOTION 
